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aFbitrator — principles considered ~ test for review ~ s 145 of LRA 1995 -~

material eriof of law aiid jurisdiction — reasonable outcome test:doss net apply

~ review considered on the basis of4

athiat i coffert or incorrect
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‘Introduction.

2
Section 198D ~dispute process separate from unfair dismissal dispute process:
i by séction 1988
ier section 198D where employee already dismissed

~ niot competent fo consider @ dispute -as ‘contemplal

Sectioh 1988 and 198D — alisady dismissed employee — cannot order

reinstatement under such provisions — reinstatement only competent under

:arhii:m:{-fibnu is. not: pfart of dkspuie raferred under sec:tloh ~198 
can be considered as part of unfair dismissal dtsp‘*" 5 Bt
cannot be considered under section 198:!3 refarra' |

ial error of law and
tiited with determination

misdirection =-award reviewahle and set :
dismissing referral

section 145, .as read wrth saction 1 58('%)(@) ‘of the LRA.

ot 8667 1995 {as amended). The:amendmentswere effected by way-Sf Act6 0F 2014,
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3

in ‘this matter, the third responderit, whieh | il refer fo i this judgment as
IMATU, pursued a dispute as contemplated by section 1988 of the LRA to the:
first respondent, on behalf of one its members; being the: fourth respondent.

This: dispule was pursued in terms of the dispute resolution provisions
preseribed in Section 198D of the LRA. The second respondent was called

'u;zwn to decide whethér the feur‘eh resp@ndent stiould be appmnted an an

fj:db ett@ns were permanent and the app!lc fthe [
1988(5) meant ‘that His empiaymesnt was indef mfe e

ctlorf 193(5) 'Thev secon;
respondent be reinstated with full

The relevant background facts in this case are straight forward and
;ncmntested

Thie fourth respondent was employed by the applicant as a:communal offiser

oh @ fixed terin contract of employrment, commancing 1 Cctober 2018 and

. & further and separate fixed term
confract-of employment was: then concluded with, the fourth re
‘same position, coramencing 1 Jansary 2017 and terminating 81 March 2017.

terfinatiig 31 Detéinber 2016. Hevie

sandent for the
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In ‘essence, the fourth respondent was employed on two consecittive: fixed
terni contracts of 8 {three) months each.

[7}  Thefourth respendent’s second fixed term contract terminated;; as:8aid, off 2
March 2017. On 4 April 2017, he was presented with @ nofice dated 81 Mareh
2017, indicating that his. fixed ferm contract had ferminated and his.

employment had coms to an-enid.

8

Elf

of a permianent nature, alternatively
‘indefinite contract”

contract aithough gidla:
to:confir that hie'is

24 June 201‘?:;

[12] In his arbifration award the second respondent quoted wirtually the entire
section 198B. He held that the applicant hiad failed to explain why the fourth
responident was employed oh'twe fixed teim contracts of gmiploymet. He also
considered that the fixed term contracts theraselves did not contain reasors




ity fixed term contract weré being utilized in employing the fourth-respondent.
ording to the second regpondent, the fixed term conftracts did

Assuch, andacs
ot ineet the requzriements of section 198B, resul :’gg in ‘-‘tf}?a fourth reéﬁ"

1131

[14]

exists, that commissiener in. e.s:senc&\ .de_ge- mifes -fhaft the CCMA d@ﬁ.&g n_fa.t
avé jurisdiction and the matter is then dismissed on that basls:

{15] In Fidelty ‘Cash Manhagement Seriice v Commission for Conciliation,

Mediation and Arbitration and Others

the Court considered the review test
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postulated by Sidumio and Another v Rustenburg Platinim Mines L&t and
Others* and said:

longer be reviewed on: the -g:r”@'umfs' -fo’r'-examp &

@ matter or any of the other grounds speclﬂed
the: Acf 1 the CCMA had_no mrisdrc

reasonableness of its dec;mn would not an’se (emphasis added, )

[t8] The aforesaid means that where the issueto be cansadared gfw"r

[¥7]  In SA Rugby Players Association ang
Others,® the articulsited the enguiry as fa

55 Gfass Group v Molape NO and Offiers (2013) 34 1LJ 2662 (LC) atpara 22
(2&08) 29.1L3:2218 (LAC) at paras:39 ~ 40.



CMA where the:commissioner had to

review concermed the jurisdiction of the
decide whether a-dismissalexists,”

[19] But in addition to the aforesaid, there s another issue af stake i this case.

That issue is whether the sécond fespondent, in déciding this matter,

:E@.asﬁﬂﬁbie;a i -Wf_!-i‘f. commence -ft-a:z_.‘sf €

[21] Theapplican
affidavit. and’s




t,.... The basic principlel is that a Ttigant is recuired fo setout all the Haterial
‘tacts on-which he-or she relies in challénging thereasonableness or ofherwise

of the commissioner's-award in His of her foundling affidavit’.

vo. gohsideration asto whether

[22] Becaugs this review application entails a dé
the dacision of the s cond respmdent is: rlgh or wrong, the actual reas?@nmg

dismissdl dispute, but no unfair dismissal disputs was placed before
Hirrt. Aceording to the applicant, he acted wifra vires for-this reason as

well,

234 Thé -3j;§3“f§-!—itr"eiﬁt éaﬁtéﬁ&ed’ fﬁa’é’ &t ”ihe eﬁdhﬁf:’% an award of




contracts n ’t%xss casewere: flxed term contracts; as wou!d be: el j_ﬁ_d
bysection 1988.

124] '(.T)n the undisputed facts; the applicant and the fourth respondg
,Wrztten i xed term confracts of & !mymeni: 1 will confing:

[25] fasts, theifoutth respondert was presented

which notice is dated 31 March 2017,

10Ut doubt, the: ermploya
erminated 6f 31 March:
ract of employment,

it of the fourth respondent with the:
17 due to the expiry of his fixed term

5. by now-trite thiat the expiry-of a fixed term gontract of employment does;
not  constitute & dismissal buf 2 fermina

on of employment by vperation of
taw, and which cannot be.seah 16 be contrary o the provisions and scheme of

RA. In Enforce-Security Grotip v Fikile:and Ofsis' the Court:said:




i ) . ? O

It s clear from the mrding of s 136(13 above. that there are spec fically
: abot ‘ ation -of employment: [ ‘which
' _.i.-."f h;s means therefore: that an emp‘ioymentg

operatlon ef law and not a dismissal...

,__EZ&"SI But evet fh&*éibﬂ:vé staté of ﬁaﬁééf'ﬁ " ave.ah employee without a

lenge where it comes to

9]

the termitiation of employment of an
h refiance was misplaced, for example
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to refer an unfair . d1smlss<a[ dispiite t@ ‘the CCMA or bargam'ng touncll as
186(1)(). of the LRA'™ and provided the
" A hield
Mediation and .

requitéménts of this section.are sail 1, ‘can still prove a dismiss

it University: of Pretorfa v Comm;ssmn for Congiliation,
Arbitration and Others': = :

m

B

(b} an employes-employed il terms of 4 fixet-ferm
) ;te renew 2 fixeg-enn 6o

is f|'°rst necess 5
“stibjective elerent Sécond
‘fae‘ts,, 'thaiiaé

ccunmi yithi
or bargazmng
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relevant to. decmdmg this matter are the failewmg

An employer may emplay -an empisyes 61 & fixed-term confract or

®

©

(ay

‘belty Wiiting; ah |
(b} stafethe reasons conteimplated in subsection:(3) (a) or (b}

;dtsjaute it wrr’nﬁg, to the ,ﬁ Conmi;
Wwithin six months afterthe. act or-amission concetn .

@ The parly Hat refers a dispste must satisty the Commission 6f the

”’A&:t:*?ﬁ
37785661 July
¥ gaction 1988(4} sats ol individual

linstances of justifiable reasohs:



5y If the .dispute remains unresolved after conciliation, a patty to the
dispute: may refer it tethe Cemniission of 16 the bargainitig council for

Hon within 90 #ays.”

[34] I my view, 1t s clear why sections 198A; 198B and 198C bave their own
dispute resolution: process. The reasor for this s that-section 198D makes it

is would - avaxd ihe
y: brifg dbout tetmination of
employment.

[35]

erftuﬂemerf nthe hands:o

re!ahansmp has ended by f.he tlme itfalis: m be decided.

[36] Itisthen in the:above context that the Tntetaction bistween the unfair dismissal
provisions of the LRA and section 1988 st be considered. I am not
sliggesting that sectsen 1988 cannet: be applied oncé an smployee has been

dismissed. it.can only be applied a8 part and



; & 3)20 ln ciecadmg ihss istissal e

s du‘ratson




[39]

[40]

[#1]

15

view aptly ilustrates itie-point | wish to

fair.

| shall further ilustrate the point by-anothar example An Empi:

y dive fise 1o the relief of remata’cement :-{.lf'"thaf dismlssal is substann\iefy

um‘a;l )

Section 1988 may bé pait of that unfair dismissal enguiry. But seeking o
apply section 198B v a dispute refered undet section 198D means that the
simployee does nof have to pr@m dismissal, &nd, 8. Happened in casy,
teid wilherd complybig. withy any of He GNEAIF dissrissal

reinstatement i aw
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provisions of the LRA. This kind of sztua‘tron should not Be permitied. This Was
recogmzed in - National Union: of M ‘ _Iaiworkers af 80uth Africa (NUMSA) obo
Membfers w Transnet So¢ Limited amf Others® , as is apparent: from the

application: that any ¢ ;
application, had a leg ;t;mate éxpectatmn that their cantracta wauldm .
by Transnet; and that the 1 noly dismi
contemplated ii $186(1)(b) of th

contentions: reievan' {
sﬁuat:on --thvs-'-wﬂl B

lm the appl lication fer the re!;ef it seaught At the: core £ was its
failiare to prove that anj: of it mermbers, on whiose befalf | was bringing the

142] Considering
ﬁrst respmden‘& heads «

048] 5 BLLK 488 (LAC) at paras 30 ~82.




it could only

'ly cempetent &f the
_  that
had al,ready Been dlsm;ssed ié indefinits
reinstatement cannot b awarded if there is Ho %

j@ga.rrﬁméﬁah by

ing that as at

yuld be made itw ou%d b,e @f ne pract:cal effect: and is

>} Bt para: 14 the Ceurt said a
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[44] The situstion is akm to that whlch came: before: theé Labour Ceurt in

pursiiing same; gonternplates -

;re%‘ “’Gnshap between i:he parhes

glforded by the arbitrater, and held™®

“The applicants are in-effsct contending that compliance-with-thé award entails
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cletk. But, and as | have illustratet
competent to demand the reinstal

this: does not follow. It is not
rient of the individual applicant sothat she:
can be promoted. That is sim'gﬁ"y' not contemplated s constifufing action
feguited from the: first: respmdent in order o -

ol with the award.

iﬁb@gp

ci{rcumstan;.c;as. overtosk ,h.er ‘unfau: ,gracisg;eﬂ ,d::

Court i Jndependent Muhi
.,Madfmm!éaﬁa

where fh

Mun fpa]ft

% 12018] 14 BLLR 1106 {LAC) af para 7.



ontemplated 2 dismissal dis

o the that is just hot the
Jthemseives as to the ,na@ure of

the: answermg af
referral was né

n Gonczﬁaﬂ@n
nean Textile MIHS;

,pa:‘as G and 3
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wathing Whieh T f g unfair faboyr practice: dispute,
and when the: émploeyes is then ater dzsmassed based on. such waming, the

employee seeks fo f-challenge the '-warﬁemg as p-a’ri of the' u-nfalr dismissal

pnaetfcex 84 Anether exampe s ihe case of an auta

Gﬂnfhci thaf Hiay follow."




employer party indiidually of nctice: that may be liable to Jegal
fonsequences if the dtspute hvolufing it is ot effectwely conciiated, Those
consequences: may be seiere. The,; may nelude

i ,‘e~threatemng

ordeps; So:the notice mus‘t;ebe darecﬂy targeted:j' ‘

Based on the aforesald, the second respondant’

had jurisdiction to enterain.an unfair dismissal dispute™

[52] Thepointisthat it woul
have referred an i

Tl i-acoepti for the ;&urpeses o this judgment that the second re fpandent fad




i
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espondent) The second tespondent should have dismisséd the teferral.

tespondent be dismissed.

Costs

[58] Th;s then only leaves the issue of obsts: in terms of Section 162

»:Ww

Constltut:onaj Coutt in Zungu 4 Prem;er@f t‘h(:,s,gﬁBY Owﬁ}ﬁe ’g%f it i
Othiers™® whete: it comes ta costs a ployment di plu‘ées bifote th;s
Coutt, ahd in this case there cert

jgg’*é’

aggn 1o aefpart from ‘this.
Therefore; and dlthough the applicarity
interest of fairness thatno co

[59] I the premises, | miakeghefal

and fourth respondents referral

4.  Thereis no order 48 1o costs.




Apbearances;

Forthe Applicant:

Forthe Third and

Fourth Respondents:




